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BY DAVID G. EBERT

It has come to be known around here 

simply as “The Fax.”

In 1989, as a junior litigation associate 

at the former Shea & Gould !rm, one of the 

partners with whom I worked extensively 

came in and closed my door. He seemed 

rattled, for the !rst and only time before or 

since in the 26 years I’ve been sitting next 

to him. I was overcome with an immediate 

sense that whatever was going on, no good 

was going to come of it for me. He said 

something close to “You’re going to hear 

people talking about some of us leaving 

to start our own !rm. I can’t talk to you 

about it yet, but don’t do anything until we 

speak,” and then turned and left.

As I was about to learn, just minutes 

earlier a proof of the announcement for 

a non-existent !rm that would eventually 

become Ingram Yuzek Gainen Carroll & 

Bertolotti, had been faxed straightaway 

to Shea & Gould’s “Communications 

Management Center” (or some such 

overblown title for the cramped windowless 

room where some Jetsons-inspired new 

thing called “faxes” would appear every 

so often). Within minutes, the draft 

announcement—with the new !rm’s highly 

inclusive name leaving little doubt as to the 
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collaborators’ identity—reached members 

of the executive committee and, at that 

moment, a !rm was born, a preemie, some 

weeks before its due date.

As it happened, the printer creating 

the nascent firm’s stationary and 

announcement had called one of the soon-

to-be-departing partner’s secretary, who 

(not being in on the secret) cheerfully 

shared with the printer Shea & Gould’s 

fax number (we only had the one for the 

entire 200+ lawyer !rm). The Fax arrived a 

few minutes later, abruptly ending the new 

venture’s planning stage, along with each 

of the departing partner’s Shea & Gould 

career (and a few days later, mine too).

We’re still going strong a quick 23 years 

later. And we have since consulted with, 

and been litigation counsel to, law !rms 

and law firm partners leaving or being 

left. Drawing on our personal experience, 

we typically recommend to spinning-off 

lawyers a somewhat different approach 

to announcing and timing their departure 

(after we !nish explaining what “faxes” are). 

Here are some of the things we tell them, 

with the goal being to avoid litigation at 

almost all costs, while placing yourself in 

the strongest possible position if one or 

both sides can’t let go.

Leaving and Staying

For the Lawyers Leaving: Go. If you’re 

seriously considering leaving, it’s usually 

best to go ahead and leave. Whatever trust, 

compensation, respect, support, “platform” 

or other real or imagined issues that have 

prompted you to consider a move are 

unlikely to get meaningfully better.

Leave, but leave honorably. It puts you 

in the best position professionally going 

forward, as well as in litigation, if things go 

backward. You want your former partners 

to send you matters they cannot handle 

(con"icts, billing rates, etc.). It may not 

ever help, but it’s not likely to hurt, which 

may not be the case with leaving enemies 

behind. Also, you want to be as squeaky 

clean as possible for when the af!davits 

start to "y. It is very dif!cult for fact-!nders 

in these cases to actually !nd the facts and 

being—or at least being perceived as—the 

“good guy” can go a long way.

For the Lawyers Being Left: Let them 

go. Better yet, help them go. There’s usually 

little to be gained by trying to convince 

dissatis!ed partners that they actually are, 

or will be, satis!ed if they stay. Offering 

negative encouragement (“It’s tough out 

there…you’ll never make it without us”) 

or arousing guilt (“I can’t believe this…

after all we’ve done for you”) accomplishes 

nothing. If they’re going, wish them well 

and get on with it.

The Planning Stage

For the Lawyers Leaving: You are 

allowed to plan to leave, subject, of course, 

to !duciary, ethical and other duties owed 

to your soon-to-be former partners. But 

you are not permitted to use the firm’s 

resources to do it.

F r o m  t h e  m o m e n t  y o u  s t a r t 

communicating with others inside or 

outside the !rm about leaving, it is best 

to conduct yourself as though everything 

you do or say is discoverable, and will 

eventually be discovered. It’s a good pre-

litigation strategy and will help keep you 

in check. It is surprising how often we !nd 

in litigating these cases departing partners 

who are unaware of the extent to which 

their technology-based activity becomes 

“of record” in one form or another. (Don’t 

even get me started on “That’s impossible, 

I ‘double deleted’ it from my desktop” 

when devastating pre-departure emails 

show up in discovery.) It’s all fair game if 

things go bad.

For the Lawyers Being Left: Given the 

brightly lit trail so many departing partners 

unknowingly or carelessly leave behind, 

it is crucial that you preserve all files 

and communications (primarily, emails) 

sent or received by each of the departing 

partners. Their desktop computers, laptops 

and mobile devices should be “frozen” and 

secured. Whatever electronic data is not 

already backed-up should be backed-up. 

You will hopefully not have to use any of it, 

but you must make every effort to retrieve 

and preserve it.

Clients and Files

For the Lawyers Leaving: Under Rule 

5.6 of New York’s Rules of Professional 

Conduct, lawyers are not permitted to 

enter into agreements that restrict the 

right to practice after termination of the 

partnership relationship (subject to certain 

exceptions). When partners split, clients 

are up for grabs. But the clients—not the 

lawyers—decide who will represent them. 

We have seen over and over that feuding 

partners putting a client in the middle 

rarely ends well for any of them.

Departing partners are not permitted 
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ethical and other duties owed to 
your soon-to-be former partners. 
But you are not permitted to use 

the firm’s resources to do it.



to solicit clients before leaving the !rm. 

But it’s rare that it happens quite this way. 

Lawyers apprehensive about striking out 

like to know that they will have clients when 

they do. It’s not appropriate, but it’s the 

way it usually goes.

In terms of client !les, it used to be that 

to steal !les you had to steal !les. No more, 

with everything stored electronically. Ease 

of access notwithstanding, you are not 

permitted to take !les with you, however 

stored. And if you take them before a client 

has requested they be transferred to you, 

the former !rm will include this in every 

piece of paper that leaves their litigation 

counsel’s of!ce. “They stole client !les” 

is an easy, and sometimes compelling, 

litigation button to push.

For the Lawyers Being Left: Let the 

clients decide whose client they are. If 

they are inclined to depart along with 

your former partner, do not get in the way. 

Again, putting the client in the middle of 

a !ght over who their lawyer will be is 

likely to have the client looking elsewhere 

for a fresh set of attorneys who, from all 

outward appearances, are not about to 

engage in a cage !ght.

On either side, do not, do not, do not 

disparage the lawyer or lawyers from whom 

you are trying to peel away the client.

Associates and Employees

For the Lawyers Leaving: You cannot 

solicit associates or other !rm employees 

before you leave. There is little point in 

speaking with them before your departure. 

You will have a pretty good idea who 

will or won’t be interested without 

polling them in advance. Moreover, you 

absolutely must assume that if you speak 

to associates or employees beforehand, 

one of them will swear someone else 

to secrecy and tell them, who will then 

immediately tell the managing partner 

(after swearing her to secrecy).

For the Lawyers Being Left: Let them 

go. If it’s just about money and you want 

to take a shot at keeping them by offering 

them more money, do it. But in our 

experience it’s very rarely just about the 

money for associates looking at their long-

term prospects. Yes, having your people 

poached is an affront, but like clients, 

the employee—not the employer—get to 

decide who their employer will be.

Litigating

For the Lawyers Leaving: Don’t.

For the Lawyers Being Left: Don’t.

Borrowing from Thomas Hobbes and his 

description of the life of man in nature, 

I have elsewhere described commercial 

litigation as solitary, poor, nasty and 

brutish, but never short. Unlike life, though, 

litigation is generally best avoided. 

The issues that are thrown up for 

the world in partnership disputes get 

particularly nasty, stemming mostly from 

the disappointment, hurt and insult of a 

break-down between people who at one 

time were joined “’till retirement do you 

part.” As is often said about these !ghts, 

“It’s worse than a divorce.” And, “But they 

started it,” is a poor excuse to let matters 

devolve into a lawsuit.

From an economic standpoint, the legal 

fees you will incur to wage the war are likely 

to exceed the amount of money you may 

hope to recover (and, no, representing 

yourself against your former partners to 

save on legal fees is not a viable work-

around). Emotions run extremely high in 

these matters, as do the legal fees.

Of course, both sides need to put 

themselves in the best possible position 

if litigation cannot be avoided. But the best 

position is to avoid the !ght. It is a dif!cult 

line for a litigator to walk. On one hand, you 

don’t want your lawyer client to think you 

are unwilling or lack the skill to engage in 

a !ght to the death on your client’s behalf. 

On the other, if there’s a caption out there 

with your name on either side of the “v.,” 

you’ve already lost.

Pay too much; accept too little. Stop 

fighting over emotional dollars. Don’t 

let the first thing for future (or present 

and soon to be former) clients to see 

when they Google you is how you and 

your former partners are accusing each 

other of all kinds of unethical, uncivil and 

unprofessional behavior. It’s tabloid-worthy 

stuff. Lawyers and non-lawyers alike LOVE 

to read about lawyers slamming each 

other. Put your ego aside and preserve 

your reputation. Take the settlement that 

leaves both sides equally unhappy. Giving 

too much or getting too little only hurts 

for a minute. Full catastrophe litigating—

particularly among former partners, who 

have professionally hugged and kissed and 

vowed undying commitment—leaves deep 

and ugly scars.

After one frustrating failed settlement 

meeting in a partnership break-up case 

we handled, my adversary said something 

close to: “I guess our clients will have to 

suffer more of litigation’s indignities before 

letting go of each other.” Don’t subject 

yourself to the indignities; do negotiate the 

best deal you can, take it and smile. You’ll 

wonder for a day or two whether you could 

have relinquished less or extracted more. 

But you’ll never be sorry you didn’t litigate.
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