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Those who think antitrust is relevant only for big business should think again.  Failing to recognize 
antitrust risk is costly.
 
Violations of the federal antitrust laws may result in penalties for individuals of up to $1 million and 10 years’ imprisonment 
and for corporations of up to $100 million.  The average federal prison sentence in FY2011 for an antitrust violation is almost 
17 months.  There is no parole from federal sentences.

The risk of antitrust exposure and liability is substantial, because co-conspirators have an incentive to cooperate with the 
government.  The Department of Justice’s corporate and individual leniency policies encourage whistle-blowing by essentially 
giving a “get out of jail free” card to the first member of a conspiracy who provides evidence to the government.

Inevitably in the wake of government enforcement, and often even before government action once a violation is exposed, 
private lawsuits are filed seeking treble damages, and attorneys’ fees for the plaintiffs’ attorneys.  The cost of antitrust litigation 
often exceeds antitrust fines.

For these reasons, antitrust should be taken seriously.  Whatever the size of the company, business people should pay 
attention to antitrust.  Business decisions involving customers or competitors, and business planning regarding output, sales, 
and pricing, potentially raise antitrust issues.

The development and implementation of a comprehensive antitrust compliance program reduce risk and save money in 
the long run.  A well-designed and implemented antitrust compliance program helps prevent antitrust problems and aids 
in detecting and resolving those that do arise.  Moreover, if a compliance program detects a violation before the government 
does, and the offender self-reports, that will affect the enforcement agency’s prosecutorial discretion calculus.  An effective 
antitrust compliance program also reduces the risk of civil exposure.

An Ounce of Prevention
An effective antitrust compliance program:

clearly establishes compliance standards;

oversees compliance;

communicates standards and procedures effectively to employees;

enforces standards; and

takes reasonable steps when an offense occurs.
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A compliance program should include a statement of the company’s commitment to comply with the antitrust laws and a 
practical set of do’s and don’ts.  The statement should be accompanied by an active training program.  Company lawyers 
should regularly attend management meetings and meet with employees to detect problems.  The company should have 
a reporting system so everyone knows what to do if they think they spot a problem.  Finally, the company should conduct 
regular audits to monitor compliance.  Violations often occur, not at the policy setting level, but at the execution stage.

The compliance program should be written for non-lawyers, with concrete examples of what types of situations can lead 
to a compliance problem.  The marketing department should participate in communicating the compliance program to 
employees and the program can be linked with a product or service roll-out.  It is important when creating a compliance 
program to create a culture of compliance.  An antitrust compliance program must be more than a booklet given to new 
employees or merely a portion of an employee handbook.

There are several principles to convey in any compliance program:

Never discuss with a competitor prices, pricing policies, bundling, discounts or allowances, royalties, terms or conditions  
of sale, costs, choice of customers, territorial markets, production quotas, allocation of customers or territories, or bidding 
on a job.

Be careful of conduct.  An “agreement” that violates the antitrust laws can be inferred from conduct, or discussions  
or communications of any sort.

Make every output-related decision (pricing, volume, etc.) independently, in light of costs, market conditions and 
competitive prices.

Carefully monitor trade association activity.  These activities often create opportunities for competitors to engage in  
antitrust violations.

Consult with counsel before the company: (1) refuses to sell to any customer or prospective customer on grounds other than 
poor credit; (2) enters into a new distribution or supply agreement which differs in a major respect from those previously 
approved; (3) conditions a sale on the customer’s purchasing another product or service, or on not purchasing a competitor’s 
product; (4) agrees on a minimum or maximum resale price of the company’s products; (5) imposes restrictions on the 
geographic area to which customers may resell products; (6) requires a supplier to purchase products from the company as 
a condition of selling to the company; or (7) offers different prices, terms, services, or allowances to customers who compete 
with each other or whose customers compete in the distribution of commodities.

If the company has a dominant or potentially dominant position with respect to a particular product or market, the law 
imposes rigorous standards of conduct upon it.  Consult with counsel before selling at extremely low prices or engaging in 
any bundling practices.

Keep management and counsel informed of competitive strategies and conditions in any areas where the company may 
have a significant market position.

Immediately inform counsel if government enforcement officials request information from the company concerning its 
operations.

This list highlights areas that should be monitored carefully.  An effective antitrust compliance program is an important tool 
for minimizing risk and managing a business.



This Client Alert is a source of general information for clients and friends of Ingram Yuzek Gainen Carroll & Bertolotti, LLP.  
Its content should not be construed as legal advice, and readers should not act upon the information in this Bulletin without 
consulting counsel.
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Yee Wah Chin joined the firm as Of Counsel in 2007. Early in her career, Yee Wah was an associate and then partner of  
Shea & Gould. Later, Yee Wah was Assistant General Counsel of AlliedSignal Inc. (now Honeywell International Inc.).

Yee Wah’s practice encompasses all aspects of antitrust counseling and litigation, advising on all matters with antitrust 
exposure. She has defended clients before the Antitrust Division of the U.S. Department of Justice and the Federal Trade 
Commission in investigations over transactions and conduct as well as for criminal price fixing, and litigated antitrust matters 
in Federal courts in New York and other parts of the country.

Yee Wah has ensured antitrust compliance for transactions for Fortune 100 and smaller enterprises, particularly regarding 
Hart-Scott-Rodino issues, intellectual property licensing and standard setting activities. Yee Wah has provided antitrust 
counseling, analysis and oversight on over $3 billion in transactions, and antitrust advice on regulatory compliance, 
marketing, and relations with competitors, suppliers and customers, as well as on licenses and distribution relationships.

Yee Wah has also litigated securities, commodities, intellectual property, contracts, insurance coverage, constitutional, 
consumer protection, bankruptcy, and trusts and estates disputes.

Yee Wah is a frequent writer and speaker on antitrust subjects. She is a leader at the American Bar Association in antitrust, 
particularly on the intellectual property—antitrust interface, China and other international antitrust areas, and active in 
OECD and U.S. Chamber of Commerce projects.
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