
Important Considerations Concerning Delaware Alternative Entities

By Caitlin L. Bronner
The commercial litigation group regularly represents clients in legal disputes pertaining to entities organized under the laws of 
the state of Delaware. These disputes range from suits by investors against the general partners and managers of such entities 
to litigation involving their internal governance. Most of these cases include tests of the compliance by those in charge of the 
alternative entities—the general partner of a limited partnership or the manager(s) of a limited liability company—with their 
fiduciary obligations to the entity’s investors, to each other, or to the entity itself.

In this article, we explore important considerations for our clients regarding Delaware alternative entities, and provide 
guidance concerning important criteria to understand when investing in or creating such entities.

Open up the latest shareholder’s prospectus for any of your investments, and the chances are that the company is organized 
under the laws of the state of Delaware. Many companies are organized under Delaware’s laws because such laws are 
traditionally understood to be extremely pro-management. This phenomenon dates to the turn-of-the century deregulation 
of large business corporations, which spawned a rush among the states to enact pro-business legislation so as to entice 
businesses to incorporate within their borders. The regulatory rush, known generally as the “race to the bottom,” was aptly 
characterized by the United States Supreme Court as follows:

  The removal by the leading industrial states of the limitations upon the size and powers of business corporations 
appears to have been due, not to their conviction that maintenance of the restrictions was undesirable in itself, but 
to the conviction that it was futile to insist upon them; because local restriction would be circumvented by foreign 
incorporation. Indeed, local restriction seemed worse than futile. Lesser states, eager for the revenue derived from 
the traffic in charters, had removed safeguards from their own incorporation laws. Companies were early formed to 
provide charters for corporations in states where the cost was lowest and the laws least restrictive. The states joined 
in advertising their wares. The race was one not of diligence but of laxity. Incorporation under such laws was possible; 
and the great industrial States yielded in order not to lose wholly the prospect of the revenue and the control incident 
to domestic incorporation.

Louis K. Liggett Co. v. Lee, 288 U.S. 517, 557-60 (1933).

Delaware is generally considered to have won this “race to the bottom.” Its laws were and remain among the most pro-
management of any state. Delaware allows the directors of Delaware corporations to try to seek insulation from liability 
for breaches of fiduciary duties under the “business judgment” rule, which provides for discretion if the matter at hand 
is a “business judgment.” Corporate shareholders, to prevail, would have to overcome the business judgment rule by 
demonstrating that the directors breached one of their twin duties of “loyalty” and “due care.” If they prevailed, the “entire 
fairness” standard would apply, and it would be up to the directors to justify their actions.

While the “race to the bottom” was framed within the rubric of the law of corporations, it is perhaps even more applicable to, 
and manifested in, Delaware alternative entities; particularly limited partnerships and limited liability companies. Delaware 
limited liability companies and limited partnerships are relatively new to the field, but their use has grown significantly in 
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recent years, and ensuing litigation has shed light on this emerging area of the law. Critically, limited liability companies 
and limited partnerships are, by statute, largely creatures of contract: the limited partnership agreement or limited liability 
company agreement is largely unrestrained by substantive legislation.

Most significantly, in Delaware, by statute, fiduciary duties may be eliminated in the limited partnership agreement or limited 
liability company agreement, subject only to the implied covenant of good faith and fair dealing. For limited partnerships, the 
applicable statutory authority is codified in 6 Del. C. § 17-1101(d), which provides, in relevant part:

  To the extent that, at law or in equity, a partner or other person has duties (including fiduciary duties) to a limited 
partnership or to another partner or to another person that is a party to or is otherwise bound by a partnership 
agreement, the partner’s or other person’s duties may be expanded or restricted or eliminated by provisions in the 
partnership agreement; provided that the partnership agreement may not eliminate the implied contractual covenant 
of good faith and fair dealing. 

Id. (emphasis added). 

The statutory provision relating to limited liability companies is substantially similar.[i] Moreover, the limited partnership 
or limited liability company agreement may insulate a general partner, member, manager or “other person” from liability for 
breach of such agreement or for breach of fiduciary duty:

  A partnership agreement may provide for the limitation or elimination of any and all liabilities for breach of contract 
and breach of duties (including fiduciary duties) of a partner or other person to a limited partnership or to another 
partner or to an other person that is a party to or is otherwise bound by a partnership agreement; provided, that a 
partnership agreement may not limit or eliminate liability for any act or omission that constitutes a bad faith violation 
of the implied contractual covenant of good faith and fair dealing.

6 Del. C. § 17-1101(f).[ii] 

These provisions were adopted by the legislature in response to case law interpreting the prior statutory scheme as only 
permitting modification of fiduciary duties. Since the enactment of these provisions, Delaware courts have routinely held, 
most recently in Allen v. Encore Energy Partners, L.P., 72 A.3d 93 (Del. 2013), that fiduciary obligations may be eliminated in 
a limited partnership agreement or limited liability company agreement, subject only to the implied covenant of good faith 
and fair dealing. When fiduciary duties have been eliminated, the limited partnership agreement or limited liability company 
agreement may provide a substitute contractual framework, which often merely constrains the general partner, manager and 
their agents to act in good faith in connection with any conflict-of-interest transactions. The issue, in such cases, is thus not 
whether fiduciary duties can be eliminated, but whether they have been properly eliminated, and whether the general partner 
or manager adhered to the substitute contractual framework in the limited partnership agreement or operating agreement 
that replaced the “traditional” (common law) fiduciary obligations that might otherwise have been owed.

While some limited partnership or limited liability company agreements have expressly imposed a reasonableness standard 
on their contractual definitions of good faith or have imposed a subjective good faith standard (see, e.g., Norton v. K-Sea 
Transp. Partners, L.P., 67 A.3d 354, 366 (Del. 2013); In re Encore Energy Partners LP Unitholders Litig., C.A. No. 6347-VCP, 2012 
WL 3792997, at * 9 (Del. Ch. Aug. 31, 2012); In re Atlas Energy Res., LLC, C.A. No. 4589-VCN, 2010 WL 4273122, at *12 (Del. Ch. 
Oct. 28, 2010); Gerber v. EPE Holdings, LLC, C.A. No. 3543-VCN, 2013 WL 209658, at *7-8 (Del. Ch. 2013)); others have not. See 
Allen, 72 A. 3d at 100-01. Thus, in Allen, the court enforced a partnership agreement in which good faith approval for conflict-
of-interest transactions expressly did not need to be reasonable.

Moreover, critically, even where “traditional” fiduciary duties have been eliminated and replaced with a contractual 
framework imposing an obligation on the general partner or managers to act in good faith, case law illustrates that in certain 
circumstances, the general partner and manager may be entitled to a conclusive presumption of good faith, such as where 
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they have relied on a fairness opinion. In Norton, the limited partnership agreement provided, in relevant part, that the 
general partner “may consult with … investment bankers … and any act taken or omitted to be taken in reliance upon the 
opinion … of such Persons as to matters that [the general partner] reasonably believes to be within [their] professional or 
expert competence shall be conclusively presumed to have been done or omitted in good faith and in accordance with such 
opinion.” Norton, 67 A.3d at 366 (ellipses in original). Thus, in Norton, the court found that the conflicts committee was 
entitled to a conclusive presumption of good faith where it had relied upon a fairness opinion, and that such reliance would 
be imputed to the entire board of the general partner. Id. Other courts have reached similar conclusions when presented with 
a similarly-worded agreement. See, e.g., Lonergan v. EPE Holdings, LLC, 5 A.3d 1008, 1022 (Del. Ch. 2010); Gerber v. Enter. Prods. 
Hldgs., LLC, 67 A.3d 400, 419 (Del. 2013); but see Brinckerhoff v. El Paso Pipeline GP Co., C.A. No. 7141, at 11, 20-21, 53-55 (Del. 
Ch. Oct. 26, 2012) (Transcript) (concluding that general conclusive presumption of good faith did not apply when a limited 
partnership agreement created a rebuttable presumption of good faith applicable to conflict-of-interest transactions).

The corollary, however, is that because fiduciary duties can be eliminated in Delaware limited liability company and limited 
partnership agreements, the intention to do so must be plainly-stated; otherwise “traditional” fiduciary obligations may apply. 
See, e.g., Gelfman v. Weeden Investors, L.P., 859 A.2d 89, 117 (Del. Ch. 2004) (“any restriction on the fiduciary duties of a general 
partner [must] be stated clearly in the partnership agreement and … the general partner [must] comply with the substitute 
contractual standard of conduct as a prerequisite to taking advantage of the contractual alleviation of his fiduciary duties”) 
(emphasis added); see also R.S.M. Inc. v. Alliance Capital Mgmt., Holdings L.P., 790 A.2d 478, 497-89 (Del. Ch. 2001); Gotham 
Partners L.P. v. Hallwood Realty Partners, L.P., 795 A.2d 1, 31-33 (Del. Ch. 2001), aff’d in relevant part and rev’d in part on other 
grounds, 817 A.2d 160 (Del. 2002).[iii]

The language of the operating agreement or limited partnership agreement regarding fiduciary duties therefore matters 
tremendously. Investors considering investing in such entities should read this language, and must carefully balance the 
benefit of such investments, which may be great, against the associated risks, which, when fiduciary duties have been 
eliminated, may go beyond the traditional market fluctuations associated with any investment, and encompass the risk of loss 
of the investment through the self-dealing acts of those in charge of the alternative entity.

While Delaware affords limited partners of limited partnerships and members of limited liability companies the right to 
a “reasonable” inspection of the company’s books and records, subject to the general partner or manager’s right to keep 
confidential any information that it reasonably believes to be in the nature of a trade secret or other information whose 
disclosure the general partner or manager believes would be damaging to the company, (see 6 Del. C. § 17-305; 6 Del. C. § 18-
305), such a right is, practically speaking, little substitute for the ability to impose liability on a self-dealing general partner or 
manager after an investment has been lost.

Conversely, those wishing to avail themselves of the protections afforded under Delaware’s statutory scheme must ensure that 
the limited partnership agreement or limited liability company agreement that is prepared for them is carefully structured to 
effectuate their intentions, whether to modify fiduciary duties, or to eliminate them entirely, since courts will err on the side of 
retaining fiduciary duties when considering whether or not an inartfully crafted agreement has expressly eliminated fiduciary 
duties. 

In such instances, the benefit of Delaware’s laws permitting elimination or modification of fiduciary duties may be lost, 
especially given that, under Delaware’s implied consent statutes, the quid pro quo for general partners and managers’ availing 
themselves of such provisions is that they may be subject to litigation in Delaware. In particular, under Delaware’s implied 
consent statutes, general partners and managers may be deemed to have consented to personal jurisdiction in Delaware over 
any disputes arising out of or relating to the operation of the limited partnership or limited liability company, such that they 
may, in certain circumstances, be required to litigate such disputes in Delaware Chancery Court. 

PAGE 3 www.ingramllp.com

thE wIrEIngram Yuzek

http://hosted.verticalresponse.com/816725/a74712e851/1704520639/25b91386fb/#_edn3


Thus, 6 Del. C. 17-109(a) provides, in relevant part:

  The filing in the Office of the Secretary of State of a certificate of limited partnership executed, and the execution 
thereof, by a resident or nonresident of the State of Delaware which names such person as a general partner or a 
liquidating trustee of a limited partnership, or the acceptance by a general partner or a liquidating trustee after August 
1, 1999, of election or appointment as a general partner or a liquidating trustee of a limited partnership, or a general 
partner or a liquidating trustee of a limited partnership serving in such capacity after August 1, 1999, constitute such 
person’s consent to the appointment of the registered agent of the limited partnership (or, if there is none, the Secretary 
of State) as such person’s agent upon whom service of process may be made as provided in this section. Such execution 
and filing, or such acceptance of service, shall signify the consent of such general partner or liquidating trustee that any 
process when so served shall be of the same legal force and validity as if served upon such general partner or liquidating 
trustee within the State of Delaware and such appointment of the registered agent (or, if there is none, the Secretary of 
State) shall be irrevocable.

Id. (emphasis added).

The language of 6. Del. C. § 18-109, governing limited liability companies, is substantially similar.[iv] Applying this standard, 
the Delaware Chancery Court, in PT China LLC v. PT Korea LLC, No. 4456-VCN, 2010 WL 761145, at *4-6 (Del. Ch. Feb. 26, 
2010), found that it had personal jurisdiction over the manager of a Delaware limited liability company who was based in 
Singapore, under a two-part test which looked to whether service of process on the manager was authorized by Section 18-
109 (the court found that it was) and whether the non-resident had sufficient “minimum contacts” with Delaware such that 
exercising jurisdiction over the manager would be consistent with due process under the Constitution (the court found that  
it would, given that the manager was substantially involved with the business and affairs of the limited liability company).  
Id. at *5.

In addition to the issues outlined above, there are also important management considerations for clients wishing to set up 
Delaware limited liability companies and limited partnerships. Most frequently encountered in our litigation practice is the 
issue of management deadlock, particularly in the context of Delaware limited liability companies. 

Under Delaware law, the management of limited partnerships and limited liability companies, subject to the terms of their 
limited partnership and operating agreements, is vested in the general partner and, if the limited liability company has 
managers, in the manager(s).[v] See 6 Del. C. § 17-403; 6 Del. C. § 18-402 (“if a limited liability company agreement provides 
for the management, in whole or in part, of a limited liability company by a manager, the management of the limited liability 
company, to the extent so provided, shall be vested in the manager who shall be chosen in the manner provided in a limited 
liability company agreement”); see generally Auriga, 40 A.3d at 851 n.39. That is all well and good when the managers of a 
limited liability company agree on how to run the company. But what happens when they disagree?

Delaware statutory authority expressly recognizes the right of Delaware limited liability companies to appoint more than one 
manager. 6 Del. C. § 18-402 (“A limited liability company may have more than 1 manager.”) When more than one manager has 
been appointed, “[u]nless otherwise provided in a limited liability company agreement, each member and manager has the 
authority to bind the limited liability company.” Id. (emphasis added). Not surprisingly, such a rule has the potential to wreak 
havoc where the managers disagree concerning the internal governance of the company, since each has the right to govern 
the whole. It is therefore critical that the respective rights and responsibilities of each manager be clearly delineated in the 
operating agreement. In addition, the rights and responsibilities of the managers viz-a-viz the members should also be stated 
expressly in the operating agreement to avoid confusion—and costly litigation—later on. 

Since the starting point is that where the limited liability company has appointed managers, those managers have the 
authority to bind the company, it is important to consider whether such rights should be absolute or tempered by a limited 
right of review by the members. For example, operating agreements may sometimes provide that the management of the 
limited liability company is vested in the managers, subject to a limited right of input by the members only in connection 
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with certain “major decisions” that are expressly defined and set forth in the operating agreement. Alternatively, a very pro-
management operating agreement may, if drafted properly, preclude the members from participating in almost all of the 
governance of the affairs of the company.

Even when an operating agreement is carefully crafted to define the various rights and responsibilities of the managers, 
other problems may arise that should be anticipated and addressed in the operating agreement, to avoid potential litigation 
down the road. The Delaware Code provides that when managers have been appointed, “[s]ubject to § 18-602 of this title 
[resignation of managers], a manager shall cease to be a manager as provided in a limited liability company agreement.” Id. 
What happens, then, if the operating agreement does not contain any provision for the removal of a manager? The result is 
that deadlock may ensue, such that court action will be required to either judicially dissolve the entity, if it can, (see 6 Del. C. 
§ 18-802)[vi] or to declare the rights and obligations of the respective managers thereof. (See 6 Del. C. § 18-110).[vii] Neither 
option is preferable to a carefully-tailored operating agreement that anticipates manager deadlock and provides an express 
framework for addressing it. Moreover, the Court of Chancery’s statutory power to adjudicate disputes involving management 
deadlock does not afford it the ability to revisit the issue of fiduciary obligations otherwise provided for and modified in the 
operating agreement. See Elf Atochem N. Am., Inc. v. Jaffari, 727 A.2d 286 (Del. 1999).

So what does this all mean for clients seeking to invest in, or to set up, a Delaware limited partnership or limited liability 
company? Ultimately, it means that they should be extremely careful when doing so, and must understand the nuances of the 
limited partnership agreement or operating agreement for such entity. At a minimum, clients should familiarize themselves 
with the operating agreement or limited partnership agreement for the entity at issue, and ensure that they understand the 
answers to the following questions:

 1. Does it properly eliminate fiduciary duties?[viii]

 2.  Are those in control—the general partner, the manager(s), and their agents—insulated from liability for  
breach of fiduciary duty?[ix]

 3.  If fiduciary duties have been eliminated, is there an alternate contractual framework?[x]

 4. What does the alternate framework require regarding conflict-of-interest transactions?

 5.  Does the agreement clearly delineate the rights and responsibilities of the members and managers, and does it 
provide a mechanism for resolving managerial conflicts in the event of a deadlock?

 6.  Does the agreement provide a mechanism for removal of a manager or for dissolution of the entity?[xi]

It is usually appropriate to engage one or more advisors at the planning stage, to ensure that the language of the operating 
agreement covers all of these bases, in the manner intended, without opening doors to other potential difficulties.
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[i] See 6 Del. C. § 18-1101(c) (“To the extent that, at law or in equity, a member or manager or other person has duties 
(including fiduciary duties) to a limited liability company or to another member or manager or to another person that is a 
party to or is otherwise bound by a limited liability company agreement, the member’s or manager’s or other person’s duties 
may be expanded or restricted or eliminated by provisions in the limited liability company agreement; provided, that the 
limited liability company agreement may not eliminate the implied contractual covenant of good faith and fair dealing.”)

[ii] See also 6 Del. C. § 18-1101(e) (“A limited liability company agreement may provide for the limitation or elimination of 
any and all liabilities for breach of contract and breach of duties (including fiduciary duties) of a member, manager or other 
person to a limited liability company or to another member or manager or to another person that is a party to or is otherwise 
bound by a limited liability company agreement; provided that a limited liability company agreement may not limit or 
eliminate liability for any act or omission that constitutes a bad faith violation of the implied contractual covenant of good 
faith and fair dealing.”)

[iii] There is some ambiguity as to whether and to what extent “default” fiduciary duties apply under the Delaware Code when 
the limited liability company agreement or limited partnership agreement has not eliminated fiduciary duties. In Auriga 
Capital Corp. v. Gatz Properties, 40 A.3d 839, 849-850 (Del. Ch. 2012), the court found, citing to 6 Del. C. §18-1104, that the 
managers of Delaware limited liability companies owed default fiduciary duties of loyalty and due care where such duties had 
not been eliminated in the limited liability company agreement. Auriga, 40 A.3d at 849-50. However, on appeal, the Delaware 
Supreme Court, in Gatz Properties, LLC v. Auriga Capital Corp., 59 A.3d 1206 (Del. 2012), found, in affirming the decision of the 
Chancery Court, that the portion of the Chancery Court’s decision which had found that limited liability company managers 
owed “default” fiduciary duties of loyalty and due care should be rejected as dicta—i.e., as immaterial to the rule of the case 
and as having no precedential value—because the question of whether default fiduciary duties were owed was not properly 
before the Chancery Court below. Id. at 1218-20. Accordingly, while many practitioners believe that “default” fiduciary duties 
are likely owed in the limited liability company and limited partnership context, the Delaware Code is ambiguous in this 
regard (id. at 1219), the Delaware Supreme Court has yet to rule on this issue, and it has struck down the one attempt by the 
Chancery Court to do so.

[iv] See 6 Del. C. § 18-109(a) (“A manager’s or a liquidating trustee’s serving as such constitutes such person’s consent to 
the appointment of the registered agent of the limited liability company (or, if there is none, the Secretary of State) as such 
person’s agent upon whom service of process may be made as provided in this section. Such service as a manager or a 
liquidating trustee shall signify the consent of such manager or liquidating trustee that any process when so served shall be of 
the same legal force and validity as if served upon such manager or liquidating trustee within the State of Delaware and such 
appointment of the registered agent (or if there is none, the Secretary of State) shall be irrevocable.”)

[v] If the limited liability company does not have any managers, then management is vested in the members in accordance 
with their percentage ownership interest in the entity. 6 Del. C. § 18-402.

[vi] Judicial dissolution may not be available as a remedy if the limited partnership or operating agreement so provides. See 
generally Huatuco v. Satellite Healthcare, C.A. No. 8465-VCG, 2013 WL 6460898, at *6-7 (Del. Ch. Dec. 9, 2013) (holding that 
judicial dissolution was unavailable as a remedy because it was a “default” remedy that had been unequivocally eliminated in 
the operating agreement).

[vii] This provision provides, in relevant part, that upon the application of any member or manager “the Court of Chancery 
may hear and determine the validity of any . . . removal or resignation of a manager of a limited liability company, and the 
right of any person to become or continue to be a manager . . . and in case the right to serve as a manager is claimed by more 
than 1 person, may determine the person or persons entitled to serve as managers . . . .” 6 Del. C. § 18-110.

[viii] The following contractual clause was found by the court in Allen to properly eliminate fiduciary duties: Except as 
expressly set forth in [the limited partnership agreement], neither [the general partner] nor any other Indemnitee shall have 
any duties or liabilities, including fiduciary duties, to the Partnership or any Limited Partner … and the provisions of [the 
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limited partnership agreement], to the extent that they restrict, eliminate or otherwise modify the duties and liabilities, 
including fiduciary duties, of [the general partner], or any other Indemnitee otherwise existing at law or in equity, are agreed 
by the Partners to replace such other duties and liabilities of [the general partner] or such other Indemnitee. Allen, 72 A.3d at 
100; see also Norton, 67 A.3d at 361 (another permissible elimination of fiduciary duties was found in the following verbiage: 
“Any standard of care and duty imposed by [the limited partnership agreement] or [the applicable Delaware statute] … shall 
be modified, waived or limited, to the extent permitted by law, as required to permit [the general partner] to act under [the 
limited partnership agreement] … and to make any decision pursuant to the authority prescribed in [the limited partnership 
agreement], so long as such action is reasonably believed by [the general partner] to be in, or not inconsistent with, the best 
interests of the Partnership.”) 

[ix] In Gatz, the Delaware Supreme Court held that the manager of a limited liability company that, by its operating 
agreement, had contractually adopted an “entire fairness” fiduciary standard, could not avail himself of an exculpation 
provision under the operating agreement where he had acted in bad faith, which was carved out of the indemnification clause 
at issue. 59 A.3d at 1216.

[x] In Allen, “traditional” fiduciary duties were replaced by a contractual framework requiring that whenever the general 
partner made a determination or took or declined to take any action, the general partner “must act in accordance with 
the [limited partnership agreement’s] contractual duty of good faith.” Allen, 72 A.3d at 101. Under the limited partnership 
agreement, “good faith” was defined as “belie[f] that the determination or other action is in the best interests of the 
Partnership.” Id. Accordingly, the Allen court found that unlike in Norton, in which the limited partnership agreement defined 
“good faith” to include a reasonableness standard, there was similar requirement, such that in Allen, the general partner’s 
good faith belief need not be reasonable.

[xi] See, generally, In re Silver Leaf L.L.C., C.A. No. 20611, 2005 WL 2045641, at *11 (Del. Ch. Aug. 18, 2005) (ordering dissolution 
of LLC where “[t]he vote of the members is deadlocked”); Haley v. Talcott, 864 A.2d 86, 89 (Del. Ch. 2004) (ordering dissolution 
of an LLC where there was “indisputable deadlock between the two 50% members of the LLC”); PC Tower Ctr., Inc. v. Tower 
Ctr. Dev. Assocs. Ltd. P’ship, C.A. No. 10788, 1989 WL 63901, at *6 (Del. Ch. June 8, 1989) (ordering dissolution of a limited 
partnership where the purpose of the partnership had been frustrated).
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