
Due Diligence Overlooked? Certificates of Occupancy Re-Examined

For both landlords and tenants, a critical–and often overlooked–consideration in a leasing transaction is whether the tenant’s 

planned use of commercial space comports with the use permitted by the existing certificate of occupancy. As a practical 

example, we pointed out in our last Real Estate Bulletin, that tenants in the tech & media arenas have been voraciously taking 

up office space throughout New York City. In their contemporary spirit of collaboration, these tenants want a large number 

of employees in the space, open floor plans, big windows, and high ceilings and, as such, have gravitated to old industrial 

buildings. 

Wish lists aside, before a prospective tenant decides to set up shop in any building, it would be wise to conduct the most basic 

due diligence on whether or not the certificate of occupancy permits the proposed use. Oftentimes buildings that seem to 

satisfy all other criteria are, in the end, not such a great fit because the certificate of occupancy limits the number of people 

that are safely permitted in a particular space. In the example of the tech & media office space, many old buildings were not 

designed to handle high density because they lack sufficient points of egress and the width of fire stairs is inadequate. We 

have heard stories of tenants falling in love with the space—bringing in leadership to view and architects to design it—only 

to discover that the existing certificate of occupancy will not permit their projected density. While it is possible to amend a 

certificate of occupancy, it can be costly and time consuming, and, most importantly, it’s not a sure bet. For some tenants, 

that’s a risk worth taking. For others, a bit of due diligence up front can save time and effort during an already complex 

process. 

Eviction & Lockout: Landlords Beware

As the cost of land in and around New York City has skyrocketed in recent years, property owners regularly ask us if they can 

exercise self-help in evicting a tenant. In New York, if an occupant has legally occupied an apartment for at least 30 days, the 

occupant may not be evicted without a Court order awarding a judgment of possession and a warrant of eviction against the 

occupant. Doing so without following the above procedures is called an “illegal lockout” and is a misdemeanor. This issue was 

recently addressed in Penaflorida v. The Copley Condominium and Club and Orsid Building Management, when an occupant 

brought a cause of action for an illegal lockout against the Condominium. In this case, the Condominium changed the locks 

of Penaflorida’s apartment for failure to pay almost $300,000 in monthly common charges based on its contention that the 

tenant had abandoned the apartment. 

In order to have standing to bring a claim for illegal lockout, the party bringing the suit must have been in actual or 

constructive possession of the premises. Actual possession simply means that possession was pursuant to a valid lease [or 

other agreement] and the tenant has not abandoned the premises—physical occupancy is not necessary. In addition, a tenant 

can bring the suit if someone who the tenant has validly permitted to occupy the premises is locked out. 

This particular case highlights that the issue of whether or not an occupant is validly occupying the premises and has not 

abandoned the premises are questions of fact. If someone is seen coming in and out of the apartment (however sporadic) and 

has his/her personal property in the apartment at the time the landlord changed the locks, it is hard to make a case that the 

premises have been abandoned. But in all matters involving eviction and lockouts, landlords must proceed with caution. The 

consequences of doing it the wrong way are severe.

For 25 years, our firm has been entrenched in the real estate market—both on the transactional 
side, as well as in the resolution of disputes. We strive to leverage that sharp focus for the benefit of 
our clients and friends in this newsletter. Please feel free to contact us if there is a topic you’d like to 
see us cover, or if you’d like more information on anything we’ve addressed here. 
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Affordable Housing – Update 

In previous editions of the Real Estate Bulletin we mentioned that Mayor de Blasio has vowed to make affordable housing one 

of his signature initiatives. But, so far, the de Blasio administration has been tight-lipped about its intentions. In fact, recent 

statements by Carl Weisbrod, Chairman of the City Planning Commission, may have done more to create a hostile relationship 

between developers and City Hall than any of Mayor de Blasio’s previous remarks. Mr. Weisbrod recently remarked that “you 

can’t build just market-rate housing, period. [T]here is a minimum that a developer has to do without subsidy. It’s mandatory.” 

There is no ambiguity in his statement. It should be clarified and noted that the requirement to have affordable units in a 

project would only apply to projects requiring a zoning change from the City. At rock bottom, development in each part of 

the City works best when it responds to the needs of the particular community. So it will be interesting to see how this critical 

issue moves forward, whether the de Blasio administration will take a one-size-fits-all approach or whether each project will 

be judged on a case by case basis. 

The Cost of Efficiency 

New York City’s Energy Code dates back to the 1970s, however it has been rarely enforced. Enforcement increased under the 

Bloomberg administration and it is anticipated to exponentially increase under the de Blasio administration. The results of a 

recent audit conducted by the Department of Buildings revealed that 9 out of 10 buildings fail to meet the energy code. This is 

especially worrisome since buildings are among the biggest consumers of energy. As both landlords and tenants alike embrace 

the mantle of global corporate citizens, energy efficiency is the next natural step in that evolution. Landlords want to advertise 

that their buildings are energy efficient and tenants want to advertise to prospective employees (especially the millennials) 

that they are committed to changing their habits for the common good. While better enforcement of the NYC Energy Code is 

a laudable and long overdue initiative, we hope that the DOB carefully evaluates how the code can achieve its desired purpose 

without being cost prohibitive for building owners. 

Bad Boy, Bad Boy…Whatcha Gonna Do?

On September 30, 2014, Mayor de Blasio signed into law a bill that will list the names of landlords adjudicated as having 

harassed tenants. In addition to branding landlords as “bad boys,” the bill also increases the civil penalties for landlords 

who harass to a maximum of $10,000 per residential unit, from $5,000. While no one will argue that there are some truly bad 

landlords out there, most landlords are good and treat their tenants fairly. As examined in a recent New York Times article, 

from over 3,500 cases since 2008, there have only been 45 findings of harassment. It will be interesting to observe whether the 

threat of public shaming will lead to a better landlord or a more litigious tenant. In the end, it is to everyone’s benefit to have a 

system that effectively polices the bad actors without dragging down the good actors in unnecessary legal proceedings. 

The list of harassing landlords will be maintained on the website of the Department of Housing Preservation and Development.
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